JULY 29th, 1766. 


3 nto the Right Honourable the Lords of Council and Seſſon, 


The PETITION and COMPLAINT of 


85 2 James Selby, late Vintner in the Abbay of Ho- 
* *lyroed-honſe, now in Fedburgh, = 


Humbly fheweth, 

| HAT Lieutenant James Grierſon of his Majeſty's Navy, having retired to 
the Abbay for Sanctuary, became Debitor to the Complainer in the 
Sum of 5 J. 45. 72 d. Sterling, for Room: rent, Liquor, Oc. as con- 


tained in an Account docqueted by Mr. Gr:er/or himſelf. AN 
That the Complainer having brought an Action for Payment before the Sheriff 


of Edinburgh, obtained Decree for that Sum, with 1 /. 1 5. of Coſts ; and being ad- May 27, 
viſed, that for Debts contracted within the Abbay there is no Privilege either for“ 


the Debitor's Perſon or Effects, he raiſed Diligence upon his Decree, firſt, Horning, 
and afterwards, Caption, and in virtue of the laſt, charged James Wilfon, Bailke of the 
Abbay, © To pals, ſearch and apprehend the ſaid Fames Grier/on, wherever he may 
or can be apprehended, within the Bounds of his Office and Juriſdiction ; and 
being apprehended therein, ro keep, detain and with-hold him in ſure Ward, 
* Firmance and Captivity, within his Tolbooth, and-other his Warding-place, 
«© therein to remain, Oc. 5 

Mr. Wilſon preſented a Bill of Suſpenſion, ſetting forth, that he was not certain 
whether the Debt was contracted within the Abbay, and that, though it were, he 
could not obey the Will of the Letters, in regard there was no Priſon in the Abbay, 
the old one having become ruinous ſome Years ago; ſo that all that he could do 
was to give his Concurrence for apprehending Mr. Gr:er/on, and carrying him to a 
Priſon in ſome other Juriſdiction, which he was willing to do, in caſe it was the 
Lord Ordinary's Opinion that the Sanctuary afforded no Privilege againſt Diligence 
raiſed upon this Debt. | 

There were three of your Lordſhips Number preſent when this Bill was offered. 
The Bill was ordered to be ſeen; but Mr. Miſſon having been, from what he learn- 
ed on that occaſion, ſatisfied that the Sanctuary afforded no Privilege for Debts 
contracted within the Abbay, and having been allo ſatisfied that this Debt was 


contracted within the Abbay, he, of this Date, gave the following Deliverance on glarch 28 
the Back of the Sheriff's Decree: © Having confulered that a Caption was raiſed 1766. 


66 for Payment of the Sums within decerned for, and that I have been charged 
* thereupon to impriſon the within James Grier/on in the Tolbooth of the Abbay 


« of Holyrood-houſe ; and in regard there is no Priſon within that Juriſdiction, 
« grants Warrant to the Officers and Conſtables within the Precincts and Liberties of 
the Abbay, to concur with Meſſengers at Arms, and other Executors of the Law, 
jn ſearching for, and apprehending the Perſon of the ſaid James Erierſon, with- 
jn the ſaid juriſdiction, ſo as he may be incarcerated within the neareſt ture 
& Priſon, until he fulfil the Charge of Horning given him, and that in terms of 
& the Letters of Caption iſſued thereupon, and executed againſt me.” „ 
The Complainer having immediately, upon obtaining this Deliverance, put his 
Diligence into the hands of Milliam Black Meilenger in this City, and David 
Mayn, Conſtable in the Abbay, they did accordingly apprehend Mr. Grierſon; but 
having firſt contrived to put the Complainer out of the way, they, before he re- 
turned, had ſuffered Mr. Grierſon to get out of their Hands. The Complainer, per- 
ſuaded Mr. Grierſon's Eſcape muſt have been owing to groſs Negligence, if not to 


Deſign on the Part of theſe two Officers, proteſted, that they ſhould be jointly and 
| ſeverally 
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C 


ſeverally liable to him for the Sums contained in the Diligence, and for all Da- 


mages and Expences he ſhould be put to in recovering the ſame, as appears from 
the Inſtrument of Proteſt herewith produced. | 3 
Mr. Grier/on appeared openly two or three Days thereafter, at his Quarters in 
the Abbay, which the Complainer underſtanding, he gave Black and Mayn an Op- 
portunity of acquitting themſelves of any Ground of Complaint or Claim of Da- 


mages againſt them, by informing them of Mr. Grierſon's Return, and requiring 


them again to put the Diligence in Execution. This however they abſolutely re- 
fuſed to do, a Circumſtance which gives Reaſon to ſuſpect there was ſomething 
more than Negligence in their Behaviour, when they allowed him to eſcape. 
Thereafter the Complainer applied to Peter Caww, alſo Meſſenger in this City, and 
making an Offer of the ordinary Dues, required him to execute his Diligence; but 
he likewiſe refuſing, the Complainer took a Proteſt againſt him, in the lame Terms 
as againſt the other two. The Inſtrument of that Proteſt is alſo produced. 
This Sum is no Trifle to the Complainer ; he was engaged to truſt Mr. Grier- 
on, from a Confidence, that he would have the Aid of the Law to recover Payment; 


and becauſe he knew Mr. Grierſon, beſides his Half-pay, had even other Reſources, 
whence it might have been expected he would have thought himſelf bound to dif- 


charge thoſe Contractions which were made for his neceſſary Support. But what- 
ever Reaſon the Complainer had to be angry with Mr. Grierſon, Reſentment was 
not his Motive for inſiſting in Diligence againſt his Perſon. He conſidered it as 
the only Method to operate his Payment, and he has no Doubt but it would have 
been effectual, had his Diligence been faithfully executed. 

The Complainer is adviſed, that he is well founded in a Complaint againſt 


theſe three Officers, and intitled to recover from them Payment of his Debt, with 


the conſequential Damages and Expences he has been put to, by the Refuſal of the 


one to execute his Diligence, and the Infidelity of the others, who undertook to 
execute it. With regard to Black and Mayn, the Matter ſeems to admit of no Que- 
ſtion. They ſay that Mr. Grierſon leaped over a Window. The Complainer does 
not know in what Manner he eſcaped ; but this he 1s certain of, that they were 
in the Room with him a good Time, and, that being the Caſe, be apprehends a ve- 


ry ſmall Degree of Attention on their Part was neceſſary to prevent his Eſcape, 
either by the Window, or any other Way.---It is ſubmitted to your Lordſhips, 


whether Mr. Caw's Refuſal does not alſo afford ſufficient Ground for ſubjecting 


him in Damages to the Complainer. If it be arbitrary in Meſſengers to execute 
the Diligence of the Law, or not to execute it, as they ſhall fancy, their Office 
is more important than it has ever hitherto been underſtood to be, as it will thenoe 


follow, that they have Power, not only to ſuſpend, but indeed to put an abſolute _ 


Negative. upon the King's Letters of every kind, as theſe can be executed by Meſ- 
ſengers only. With Submiſſion, therefore, it ſeems clear, that if a Meſſenger re- 
fuſe to execute Diligence, it is at his Peril. . | 


MAY it therefore pleaſe your Lord/hips to grant Warrant for ſerving this 


Complamt upon the ſaid William Black, David Mayn, and Peter Caw, 


and ordam them to give in Anſwers againſt ſuch a Day as your Lord- 
ſhips ſhall think fit; and upon adviſing the Complaint, with or with- 


out Anſwers, to fd the ſaid Perſons, conjunctly and ſeverally, liable to 


the Complainer in the Sums contained in his Diligence, and in Damages 
and Expence J. | 


According to Juſtice, Oc. 
AD. ROLLAND. 
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